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Informed Consent and
Malpractice Management

by Richard T. Hull, Ph.D.

A recent conference on avoiding
malpractice suits disclosed a strong
divergence of opinion between par-
ticipating physicians and lawyers.
Physicians thought that the informed
consent requirement was at best a
nuisance and at worst an invitation to
patients and their families to sue. At-
torneys held the view that it was far
easier to win a judgment against a
physician who had withheld informa-
tion from a patient.

Because I believe that honesty with pa-
tients and their families concerning
both predictable risks and mistakes is
the best policy, the comments that
follow will tend to support beliefs held
by legal experts.

Patients Appreciate Information

Physicians sometimes forget the many
roles that information about his or her
illness play in the life of a patient.
Such information serves to help order
a life disrupted by the sudden onset
of disease, malfunction, or injury. It
opens up communication between in-
dividuals desperately needing to share
their fears and concerns. It helps sus-
tain individuals by preparing them for
the likely course of final events, and

it eases tensions between patients,
families, and support staff.

Most physicians are comfortable
enough with sharing such news, even
if it is bad, when they recognize that
it will help a patient come to terms

with disability, treatment, or death."

As far as use of the information goes,

most patients receive and process this’

type of information passively, accor-
ding the physician the primary
decision-making responsibilities.

The patient who fully understands his
condition, the proposed therapy, its
accompanying risks and side effects,
and the alternatives to it, is a patient
who is prepared for the normal range
of outcomes. For that patient there
may be disappointment with a result,
but there will not, in the normal case,
be any surprises.

Sharing Knowledge of Mistakes
Disarms

One may accept that, on balance, a pa-
tient who is well-informed from the
start about his or her condition (and
what to expect from treatment) is a pa-
tient who is more likely to be satisfied
with the results of competently-
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performed, error-free procedure. To
suggest, however, that a patient
should be informed when an error has
occurred is a much more questionable
procedure. Isn’t a physician who tells
a patient about an error simply in-
viting a lawsuit?

The consensus of legal opinion that
emerged from the conference was that
an attorney who reviews a complaint
with a patient is likely to dismiss as
not worth pursuing any case in which
the physician has been open and
honest with the patient about the
mistake. The attorney envisions the
trial situation in which the physician,
contrite and with nothing to hide, has
indicated that he notified the patient
as soon as the error was discovered,
made attempts to correct the situation,
and was sympathetic and supportive
of the patient. Under those conditions,
it is the patient who appears to be the
villain for dragging this fine, honest
and cooperative physician into the
courts. Since the likelihood is that a
jury would find for the physician, ex-
perienced attorneys seldom pursue
such cases.

(continuecd on page 30)
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Refine Your Telephone Techniques (continued from poge 24)

Telephone Equipment

Courtesy, efficiency, and a well-
thought-out and precise system of
operations are all necessary and
desirable, of course, but without the
proper equipment you'll never make
the most of your telephone’s potential.
You are probably unaware of the
number of patients who have been
turned off after having called your aof-
fice several times only to be greeted
with a busy signal. Bell will conduct a
“Busy Signal Study” at no cost to you
that will enable you to change this
situation,

And how about a chime rather than the
usual harsh telephone ring? A chime is
a lot easier on the ears — yours, and
everyvone else's, When you consider
how often your phone rings each day,
vou might want to install this feature,

Other desirable equipment includes: a
minimum of two incoming lines and
one outgoing line per physician; a
local-calls-only telephone available for
patients who need to call a cab; push-

button telephones; a headset for the
receptionist tather than the conven-
tional receiver, in the interest of effi-
ciency: a pen attached to or near the
telephone.

We tend to look on the telephone as a
necessary nuisance — something that
must be tolerated because it's part of
modern-day life. But, as with many
ather great inventions, it's how we use
it that counts. Developing good
telephone techniques in your office
might well spell the difference between
grouchy, dissatisfied patients and hap-
pv. satisfied ones who are eager to
spread the word that their doctor is the
best.

Obviously, then, answering the
telephone in a medical practice requires
intelligence, thoughtfulness, and tact.
It is no casual duty, incidental to the
job but a very important one that you
should keep in mind when you hire
new staff members or when you are
upgrading the performance of those
already in your employ. ®
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Nor is it as likely that the patient wil}

pursue legal recourse when he or she

ia made aware of the situation, The

sense of partnership in a common

enterprise is much more likely to be
preserved by the physician who sits

down with the patient and says, “We

have a problem.” Most people res-

pond well to being treated decently, '
particularly when they realize their

welfare is foremost in another person’s

mind. It is when one feels that a

mistake has occurred that the physi-

cian refuses to acknowledge that the

spiral of resentment builds; this leads

to seeking revenge and compensation,

And, that is understandable given the

fact that the patient feels he or she has

been abandoned by the one who has

caused a problem.

This leads to the final point. The ac-
ceptance of responsibility for one's
own mistakes is a morally admirable
quality. Ours is not a society so cynical
that instances such as this are viewed
as naive and foolish; honesty and
responsibility have an appeal because
they exemplify the high standards to
which physicians want to adhere.
Thus, what ethics requires and what
self-interest dictates converge in this
difficult matter; the physician whose
sense of self-interest prompts him or
her to cover up is serving neither the
patient’s interest nor his own. W
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